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CONSTITUTIONALITY OF THE PROPOSED INTERNA- 
TIONAL PRIZE COURT— CONSIDERED FROM THE 
STANDPOINT OF THE UNITED STATES 

The twelfth convention adopted by the Second International 
Peace Conference at The Hague provides for the establishment of 
an International Prize Court, to which appeals may be taken from 
the national prize courts of the various signatory powers, or such of 
them as shall approve the convention. The third article of the 
convention provides : 

The judgments of national prize courts may be brought before the 
International Prize Court — 

1. When the judgment of the national prize court affects the prop- 
erty of a neutral power or individual; 

2. When the judgment affects enemy property and relates to — 
(a) Cargo on board a neutral ship ; 

(6) An enemy ship captured in the territorial waters of a neutral 
power, when that power has not made the capture the subject 
of a diplomatic claim; 

(c) A claim based upon the allegation that the seizure has been 
effected in violation either of the provisions of a convention 
in force between the belligerent powers or of an enactment 
issued by the belligerent captor. 

The appeal against the judgment of the national court can be based 
on the ground that the judgment was wrong either in fact or in law. 

As indicated by the article quoted, the validity of the seizure of 
the prize is determined in the first instance by the courts of the 
belligerent captor, from which an appeal lies, in the cases mentioned, 
to the International Prize Court at The Hague. 

If the convention establishing this court is ratified by the Senate 
of the United States, and legislation supplemental thereto is enacted 
by Congress, we shall have a condition which is a novelty in our 
system of jurisprudence. Cases originating in the courts of the 
United States will be capable of removal by appeal to a. court located 
on foreign soil, not forming a part of our judiciary system, and not 
subject to the control or supervision of the United States Govern- 
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ment or any Department thereof. The provision for such appeals, 
either directly from the district courts or after appeal to the Supreme 
Court, will doubtless include certification of the record, preserving 
the status quo of property involved pending the appeal, and submis- 
sion to the decision when rendered, even though it may reverse the 
Supreme Court of the United States. 

It was stated in the report of the delegates of the United States 
to the Second International Peace Conference that " the question of 
the constitutionality of the proposed International Court of Prize 
as a treaty court would seem to be precluded by the decision of the 
Supreme Court of the United States. In re Ross ( 140 U. S., 453 ) ." * 
That case, however, while upholding the power of the United States 
to provide by treaty a consular court in a foreign country, is by no 
means authority for the proposition that it may by treaty or act of 
Congress confer upon a foreign tribunal appellate jurisdiction of 
cases originating in courts of its own country. 

Whether the power exists to provide for appeals to the proposed 
court depends upon two questions: 

(1) Whether the grant of the treaty-making power to the Presi- 

dent and the Senate includes the power to provide for the 
judicial settlement of questions of an international nature. 

(2) Whether this power is limited by the grant of the judicial 

power of the United States to the Federal courts, so as 
to exclude the power to provide by treaty for the appeal 
to an international tribunal of prize cases originating in 
our own courts. 
The Constitution provides (Article II, section 2) : 

He [the President] shall have power, by and with the advice and 
consent of the Senate, to make treaties, provided two-thirds of the 
Senators present concur. 

Laying aside for the moment the question as to any limitation 
implied by the constitutional grant to the Federal judiciary, the 
power of the United States to provide by treaty for the establishment 
of international courts and the adjustment of international dif- 
ferences therein is free from doubt. 

1 Senate Doc. No. 444, page 49. 
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Whatever may have been supposed at one time, there is no longer 
any doubt that the people of the United States, by the adoption of 
the Constitution, founded a nation which in its relations with other 
countries of the earth has the attributes and powers of any other 
nation, unless limited by some express or necessarily implied restric- 
tion contained in the Constitution. Among such powers is that of 
making treaties. The people of the United States, in creating the 
Federal Government, did not withhold to themselves or vest in the 
States any part of the treaty-making power; it was all vested in 
general terms in the Federal Government. That Government, there- 
fore, has prima facie all the power which the people of the United 
States themselves had, or could have, to negotiate with foreign gov- 
ernments or to enter into treaties or agreements of an international 
character. Whatever limitations of the treaty power may be implied 
from our fundamental system, by which many of the functions of 
government are distributed between the States and the nation, there 
is no doubt that in its strictly international relations the power of 
the Federal Government in this regard is unlimited unless restricted 
by some other clause of the Constitution. 

In the case of Geofroy v. Eiggs, 133 U. S., 258 (1889), it was 
said: 

That the treaty power of the United States extends to all proper 
subjects of negotiations between our Government and the governments 
of other nations, is clear. * * * The treaty power, as expressed in 
the Constitution, is in terms unlimited except by those restraints which 
are found in that instrument against the action of the Government 
or of its Departments, and those arising from the nature of the Govern- 
ment itself, and of that of the States. It would not be contended that 
it extends so far as to authorize what the Constitution forbids, or a 
change in the character of the Government, or in that of one of the 
States, or a cession of any portion of the territory of the latter without 
its consent. But with these exceptions it is not perceived that there is 
any limit to the questions which can be adjusted touching any matter 
which is properly the subject of negotiation with a foreign country. 

Among such questions there are none which are more proper or 
necessary for negotiation with foreign countries than those relating 
to the adjustment of differences of an international character arising 
between the United States and foreign nations or individuals. There 



CONSTITUTIONALITY OP INTERNATIONAL PRIZE COURT 493 

is not, and never has been, any doubt tihat the United States can by 
treaty provide for the arbitration or decision by specially constituted 
courts of cases involving questions of this nature, and that the de- 
cision of such courts is as conclusive as any other decree. 

In Comegys v. Vasse, 1 Peters, 193, Mr. Justice Story, referring 
to the treaty of May 22, 1819, between the United States and Spain, 
said: 

The object of the treaty was to invest the commissioners with full 
power and authority to receive, examine, and decide upon the amount 
and validity of the asserted claims upon Spain, for damages and in- 
juries. Their decision, within the scope of this authority, is conclusive 
and final. If they pronounce the claim valid or invalid, if they ascertain 
the amount, their award in the premises is not reexaminable. The 
parties must abide by it, as the decree of a competent tribunal of ex- 
clusive jurisdiction. A rejected claim can not be brought again under 
review, in any judicial tribunal ; an amount once fixed, is a final 
ascertainment of the damages or injury. 2 

The universal practice of all Departments of the Federal Govern- 
ment, from the foundation of the nation until now, has been in con- 
formity with this construction, as is evidenced by the long series 
of international disputes which have been submitted by treaty to 
mixed commissions or courts agreed upon by the contracting powers, 
and whose decisions have been accepted and scrupulously performed. 

No reason is perceived why, prima facie, a general agreement may 
not be made with other nations, providing for the submission of 
questions of a similar nature to a permanent tribunal, either as a 
court of first instance or after a preliminary trial in the courts of 
the various nations. That the United States has the same power as 
any other nation of the world to establish treaty courts in other 
countries for the adjudication of cases involving the rights of her 
own citizens has been already decided. (In re Boss, 140 U. S., 453.) 
From a consideration only of the grant of the treaty-making power, 
therefore, it would seem clear that unless restricted by some other 
clause of the Constitution, the Federal Government has the power to 

2 Other cases to the same effect are The La Ninfa, 15 Fed. Rep., 513; Sheppard 
v. Taylor, 5 Peters, 675; Frelinghuysen v. Key, 110 U. S., 63; Boynton v. Blaine, 
139 U. S., 306; La Abra Silver Mining Co. v. United States, 175 U. S., 423. 
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provide for the judicial decision by international courts of any ques- 
tion of an international nature, either in the first instance or after a 
preliminary trial in the courts of its own country. 

The second and more difficult question is whether the grant of 
the judicial power of the United States to the Supreme Court and 
such inferior courts as Congress may from time to time establish 
is a limitation of the power of the Federal Government to provide 
by treaty for the judicial settlement of questions of an international 
nature, and particularly whether it is a denial of the power to pro- 
vide for the appeal of prize cases to the proposed court at The Hague. 

The Constitution of the United States provides, Article III, 
section 1 : 

The judicial power of the United States shall be vested in one 
Supreme Court and in such inferior courts as the Congress may from 
time to time ordain and establish. 

Article III, section 2 : 

The judicial power shall extend to all cases, in law and equity, aris- 
ing under this Constitution, the laws of the United States, and treaties 
made, or which shall be made under their authority; * * * to all 
cases of admiralty and maritime jurisdiction * * * 

Article I, section 8 : 

The Congress shall have power * * * to constitute tribunals 
inferior to the Supreme Court * * * 

It is argued from these provisions that the judicial power of the 
United States is exclusively vested in the Supreme Court and such 
inferior courts as Congress may from time to time establish, and 
that the Federal Government can not by treaty or act of Congress 
provide for the exercise of judicial power by a court located in a 
foreign country, not constituted by the Congress of the United States, 
and superior in authority to the Supreme Court of this nation. 3 

It will be perceived that the whole of the argument, as applied to 

3 This view is supported somewhat by the dictum of Justice Story in Martin v. 
Hunter's Lessee, 1 Wheaton, 330, where he says: 

" Congress can not vest any portion of the judicial power of the United States 
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the case before us, is that the words " judicial power of the United 
States " include all judicial power which can be exercised in prize 
cases originating in the courts of the United States so as to preclude 
the exercise of judicial power in such cases by an international 
tribunal. 

That this argument is based upon a misapprehension will appear 
from the following propositions : 

1. The judicial power of the United States, while it comprehends 
them in the first instance, does not extend to the final ad- 
judication of the rights of foreign nations or individuals 
which are necessarily involved in prize cases. 

The phrase " judicial power of the United States " must be 
construed in the light of the rules of international law generally 
accepted now and at the time these words were written into the Con- 
stitution. The jurisdiction over questions of prize is by the rules 
of international law in the courts of the belligerent captor. But 
the judicial power of the belligerent captor does not extend to a final 
decision of the cause. The adjudication by its courts may be effective 
to pass title to property involved, but as between the captor and 
neutral powers or individuals it is no more than an expression of 
opinion that the seizure was regular and justifiable, and a declara- 
tion that it is adopted by the captor nation as its act. Where the 
rights of foreign citizens or subjects are adjudicated by municipal 
courts in ordinary cases the decision is accepted as conclusive because 
the court, by the voluntary act of the alien, has acquired jurisdiction 
of the person or the subject-matter. But when a prize is captured 
upon the high seas, it is taken by force and against its will before a 

except in courts ordained and established by itself. * * * It would seem, 
therefore, to follow that Congress are bound to create some inferior courts, in 
which to vest all that jurisdiction which, under the Constitution, is exclusively 
vested in the United States, and of which the Supreme Court can not take origi- 
nal cognizance. They might establish one or more inferior courts; they might 
parcel out the jurisdiction among such courts, from time to time, at their own 
pleasure. But the whole judicial power of the United States should be, at all 
times, vested, either in an original or appellate form, in some courts created under 
its authority." 

This dictum was mentioned with approval in Robertson v. Baldwin, 165 U. S., 
275, 278, Brown, J. 
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hostile court where the examination is conducted as to the validity of 
the capture. Under these circumstances it is not only just and 
equitable, but well settled by the rules of international law, that the 
decision of such court is not conclusive of the rights of any foreign 
nation or individual. The action of the judicial department of a 
nation in this regard is no more final than is that of the executive 
department in a similar case ; in each instance the matter becomes a 
subject for international adjudication. 

This question as to the conclusiveness of a judicial decree by a 
court of the captor was elaborately considered in the case of the 
Betsy, which was decided by a mixed commission, appointed by the 
United States and Great Britain, under Article VII of the treaty 
of November 19, 1794 (Moore, Inter. Arb., 3160). It was the 
opinion of one commissioner that the sentence of condemnation hav- 
ing been aiErmed upon appeal to the supreme tribunal of the bellig- 
erent captor, the Lords Commissioners of Appeals of Great Britain, 
the commission should be bound by that decision. This view of the 
case was repudiated by all other members of the commission, both 
British and American. They held upon abundant authority that the 
commission had jurisdiction to reconsider the whole case and to 
reverse the decision of the supreme tribunal of the belligerent cap- 
tor if in their judgment it was not in accordance with the facts and 
the law. Mr. Pinckney, one of the commissioners, said in his 
opinion (Moore, Inter. Arb., p. 3186) : 

If admiralty decrees are to carry along with them incontrovertible 
evidence of their own legality — if they are to be sheltered by a veil of 
imaginary sanctity from all scrutiny or examination into their merits, 
and if they are to pass upon the world for just, although palpably 
oppressive, it is in vain that the law of nations has circumscribed prize 
cognizance and laid down rules of conduct to those to whom it is com- 
mitted. No sophistry can establish this position that although a flag- 
rant wrong has been done by one nation to another, under the pretext 
of the law of nations, that very law prohibits retribution, or that an 
injurious act becomes to all effectual purposes a lawful one for no other 
reason but because it has been done. 

The final decision by the courts of the captor is deemed to be a 
denial of justice if thought erroneous by the foreigners whose rights 
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are involved, and the case at once becomes a subject for diplomatic 
correspondence or international adjudication. 

But the moment the decision of the tribunal of the last resort has 
been pronounced [says Wheaton, para. 392, 4th ed.] (supposing it not 
to be warranted by the facts of the case, and by the law of nations 
applied to those facts) and justice has been thus finally denied, the 
capture and the condemnation become the act of the state, for which 
the sovereign is responsible to the government of the claimant. 

This principle of international law, that the judicial power of the 
belligerent captor does not comprehend a final decision of inter- 
national questions arising in prize cases, has been fully recognized 
and acted upon many times by the Government of the United States 
in that many cases of prize decided by our Supreme Court have been 
thereafter submitted to international commissions which have re- 
viewed the judgment of that court and in a number of instances have 
determined it to be erroneous. These decisions have been uniformly 
submitted to by all Departments of the United States Government 
and money paid or property delivered in accordance with their terms. 

In the case of the Hiawatha (Moore, Inter. Arb., p. 3902) the 
Supreme Court of the United States had affirmed the judgment of 
the lower court (2 Black., 635) in condemning the vessel and cargo 
as a prize, on the ground that at the time of her capture she was 
attempting to break the blockade established by the United States 
vessels in Hampton Eoads. The question was subsequently sub- 
mitted to the claims commission established under article 12 of the 
Treaty of Washington, May 8, 1871, between Great Britain and 
the United States. The commission awarded damages to the claim- 
ants of the vessel and of a portion of the cargo, apparently on the 
ground that the Supreme Court of the United States was in error in 
finding that the vessel was attempting to violate the blockade, or 
that any legal blockade existed at the time of the capture. 

In the case of the Circassian (Moore, Inter. Arb., p. 3911) the 
vessel was condemned as a prize and the decision affirmed by the 
Supreme Court of the United States (2 Wall., 135). The case 
having subsequently been submitted to the same commission, large 
awards were made in favor of the claimants. The judgment of the 
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Supreme Court of the United States that the Circassian was guilty 
of attempting to run the blockade was held to be erroneous. The 
English, American, and continental view of what constituted violat- 
ing a blockade was much considered in the argument of this case, 
and the decision in part no doubt was based upon the belief that the 
Supreme Court of the United States was in error in its construction 
of the law. 

In the case of the Springbok (Moore, Inter. Arb., p. 3928), the 
vessel having been awarded to the claimants by the Supreme Court 
of the United States, and the cargo condemned (5 Wall., 1), the 
commission, disregarding the judgment of the Supreme Court in this 
respect, awarded the claimants damages for the detention of the 
vessel. 

In the cases of the Sir William Peel, the Dashing Wave, the 
Volant, and the Science (Moore, Inter. Arb., pp. 3935, 3948, 3950), 
the question involved was whether the vessels were in neutral waters 
at the time they were captured. The decision of the Supreme Court 
of the United States with regard to the Sir William Peel (5 Wall., 
517); the Volant (5 Wall., 179), and the Science (5 Wall., 178) 
were reversed in part, and damages awarded to the complainants. 
In the case of the Dashing Waive (5 Wall., 170) the judgment was 
affirmed. 

While it may be incorrect to say that these cases were actually 
reversed in the sense in which we use the word in connection with 
ordinary cases of appeal, yet the fact remains that the decisions of 
the Supreme Court of the United States were reviewed at length by 
the commission, and that contrary conclusions were reached. For 
all practical purposes these were reversals, and the awards in each 
case were accepted by the United States and their terms carried out. 

There are a number of other cases considered by commissions in 
which the decisions of the Supreme Court of the United States were 
determined to have been correct. 4 

* Among these may be mentioned : The Peterhof, 5 Wall., 28 ; 4 Moore, Inter. 
Arb., 3838-3843; The Georgia, 7 Wall., 32; 4 Moore, Inter. Arb., 3957-58; Isabella 
Thompson, 3 Wall., 155; 4 Moore, Inter. Arb., 3159; The Pearl, 5 Wall., 574; 4 
Moore, Inter. Arb., 3159; The Adela, 6 Wall., 266; 4 Moore, Inter. Arb., 3159; 
The Ouachita Cotton, 6 Wall., 521 ; 3 Moore, Inter. Arb., 3232. 
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This universal practice, concurred in by all Departments of Gov- 
ernment, is strongly corroborative of the view expressed that the 
judicial power of our courts should not be construed to extend to the 
final settlement of such questions. 

I conclude that under the generally accepted rules of international 
law existing at the date of the adoption of the Constitution the grant 
of the judicial power of the United States does not include the power 
to decide finally the rights of foreigners involved in prize cases. 
The clause which vested the judicial power in the Federal courts is 
not, therefore, a denial of the power to provide by treaty for the 
ultimate decision of such questions by international tribunals. 

2. The grant of the judicial power of the United States to the 
Federal judiciary does not limit the power to provide by 
treaty for the judicial decision of questions of an inter- 
national nature. 

It may be thought unnecessary and, perhaps, unwise to consider 
a broad proposition, such as this, in view of the fact that the con- 
clusion already reached is sufficient to decide the question now under 
discussion. It can not fail, however, to add strength to the argument 
if it should on investigation develop that the power of the Federal 
Government to provide by treaty for the judicial decision of ques- 
tions of an international nature is in no case limited by the grant of 
judicial power to the Federal judiciary. 

The proposition above stated recognizes that there is a judicial 
power which is international and may be exercised by one nation 
only in cooperation with others. This power comprehends questions 
of an international character, and is exercised through the medium 
of international commissions or courts designated or erected by 
treaty. The judicial power of the United States or of any nation 
extends to a final adjudication of all cases involving only questions 
of municipal law in which the decisions of its courts are not re- 
examinable by any international court or commission; it does not, 
however, extend to a final decision of questions which are inter- 
national in character. There is no doubt that the courts of the 
United States may for convenience examine such questions when 
they arise in cases properly brought before them, always subject, 
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however, to the power of the Federal Government to provide by 
treaty for their decision by other tribunals. In other words, there 
is a class of cases which are purely municipal and are exclusively 
within the scope of the judicial power of the United States; there 
is a second class of cases which are purely international and are 
entirely without the judicial power of the United States, and within 
that exercisable only in pursuance of treaties; and there is a third 
class, which, while cognizable by national courts, also give rise to 
questions the decision of which may involve us in international diffi- 
culties. In the latter class the power of the Federal courts to decide 
such questions is likely to be taken away through the exercise of 
the treaty power, whenever it is deemed expedient by the Federal 
Government. The relation between the treaty-making power in 
this regard and the national judiciary is not unlike that existing 
between Congress and the State legislatures in those matters over 
which they have concurrent jurisdiction; Congress may decide how 
much, if any, of this common ground may be occupied by the State 
legislation. So in the matter of the judicial decision of questions 
of an international nature, the Federal judiciary may decide them 
when they arise in cases properly before them, yet when the treaty- 
making power steps in and provides another method that method 
takes precedence. 

The judicial decisions of the highest courts of the United States 
and the practice of the Government from the foundation of the 
nation demonstrate the truth of what has been said. There is no 
doubt that the judicial power of the United States comprehends the 
decision of all cases arising within its territorial jurisdiction, even 
though both litigants may be citizens of a foreign country and ques- 
tions likely to give rise to diplomatic correspondence are involved. 
It is equally undoubted, however, that the United States may by 
treaty disturb the exercise of such jurisdiction or destroy it alto- 
gether, by providing for the trial of such cases in consular courts 
erected by treaty. By many treaties now existing claims for wages 
between the crew of a vessel and the master or owner thereof, and 
other similar questions, are to be tried in consular courts, and not 
by the courts of the country where the vessel happens to be. In the 
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Elwine Kreplin, 9 Blatch., C. C, 438, it was held by a United 
States circuit court that it had no jurisdiction of a dispute of this 
kind over wages; that the jurisdiction of a consular court erected 
by treaty was exclusive of that of the Federal courts. On applica- 
tion to the Supreme Court for a mandamus to compel the circuit 
court to take jurisdiction {Ex parte Newman, 14 Wall., 151) 
it was argued that the treaty, if properly so construed, was uncon- 
stitutional because — 

It strips the courts of the United States of the admiralty jurisdiction 
conferred on them by the Constitution of the United States. 

Nevertheless, the mandamus was denied, the Supreme Court ap- 
parently approving the decision of the lower court, in its entirety, 
and certainly doing so to the extent of holding that the consular 
court had jurisdiction and the circuit court had discretion whether 
or not to take jurisdiction. The correctness of this ruling that such 
courts may lawfully adjudicate cases involving questions affecting 
foreign nations or individuals is not open to doubt. 5 

The case of In re Ross, 140 U. S., 453, mentioned in the report 
of the delegates to the Second International Peace Conference at 
The Hague, while not authority for the proposition that the pro- 
posed International Pi*ize Court is constitutional, fully upholds the 
power of the United States to create a consular court in a foreign 
country and to provide for the trial therein of cases which under 
other circumstances might be tried by the courts of the United 
States. In the decision of that case Mr. Justice Field said : 

The treaty-making power vested in our Government extends to all 
proper subjects of negotiation with foreign governments. It can 
equally, with any of the former or present governments of Europe, 
make treaties providing for the exercise of judicial authority in other 
countries by its officers appointed to reside therein. 

This language makes it clear that the power to establish consular 
courts at least is not restrained by the grant of the judicial power 
to the courts of the United States. 

*The Belgenland, 114 U. S., 355, 364; The Bound Brook, 146 Fed. Rep., 160; 
The Salomoni, 29 Fed. Rep., 534; Tellefsen v. Fee, 168 Mass., 188; Norberg v. 
Hillgrau, 5 N. Y. Leg. Obs., 177. 
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In the very matter of prizes which we are now considering, the 
practice of the United States Government strongly tends to uphold 
its power by treaty to provide for the adjudication of prize cases. 
We have already seen that the final settlement of such cases has 
been undertaken many times in the past by special commissions, and 
no good reason is observed why that may not be done by a permanent 
court which previously has been done by special temporary courts 
in particular cases. Furthermore, an examination of the treaties 
which have been concluded in the past, and the correspondence un- 
dertaken in connection therewith, shows that the treaty-making 
power has been considered from a very early period to comprehend 
the power to provide special tribunals for the adjudication of prize 
cases, even in the first instance. For example, in 1789 the United 
States ministers, Charles C. Pinckney, John Marshall, and Elbridge 
Gerry, in a communication to the Minister for Foreign Affairs of 
the French Republic, said : 

Another doctrine advanced by Mr. Genet is, that our courts can take 
no cognizance of questions, whether vessels, held by them as prizes, 
are lawful prizes or not; that this jurisdiction belongs exclusively to 
their consulates here, which have been lately erected by the national 
assembly into complete courts of admiralty. 

Let us consider, first, what is the extent of the jurisdiction which 
the consulates of France may rightfully exercise here. Every nation has, 
of natural right, entirely and exclusively, all the jurisdiction which 
may be rightfully exercised in the territory it occupies. If it cedes any 
portion of that jurisdiction to judges appointed by another nation, the 
limits of their power must depend upon the instrument of cession. The 
United States and France have, by their consular convention, given 
mutually to their consuls jurisdiction in certain cases especially enu- 
merated. But that convention gives to neither the power of establishing 
complete courts of admiralty, within the territory of the other, nor even 
of deciding the particular question of prize or not prize. The con- 
sulates of France then can not take judicial cognizance of those ques- 
tions here. 6 

This language is of importance because, being a discussion 
whether the treaty with France had conferred upon her consular 
courts in this country full authority in admiralty cases involving 
French prizes, it contains not a hint of any lack of power in the 
United States by treaty to make such provision. 
« State Papers and Publick Documents of the United States, vol. 4, p. 106. 
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In the long discussion which took place at that period, between 
the United States and France, there are many such expressions by 
the representatives of the United States, and so far as I am aware 
never a suggestion of a lack of power to make any provision with 
regard to the adjudication of prizes upon which the two nations 
might agree. The treaty with France then negotiated and many 
other treaties which have been concluded since 7 have contained a 
clause providing: 

It is further agreed that in all cases the established courts for prize 
causes in the country to which the prize may be conducted shall alone 
take cognizance of them. 

Halleck (vol. 2, page 427, sec. 5) interprets this clause as con- 
ferring authority upon the courts of neutral nations to adjudicate 
upon prize cases which may happen to be conducted to them. While 
this interpretation is not believed to be warranted by the contem- 
porary history of the clause, 8 which first appeared in the treaty with 
France of 1880, the very fact of its enactment is nevertheless clear 
evidence that the Federal Government has considered itself compe- 
tent to deal with the question of the establishment or designation of 
prize courts by treaty. 

t Among other treaties may be mentioned those with Colombia, October 3, 1824. 
art. 21; Central America, December 5, 1825, art. 28; Brazil, December 12, 1828, 
art. 28; Chile, May 16, 1832, art. 21; Peru-Bolivia, November 30, 1836, art. 20; 
Ecuador, June 13, 1839, art. 24; Bolivia, May 13, 1858, art. 24; Colombia, De- 
cember 12, 1846, art 24; Haiti, November 3, 1864, art. 28; Peru, August 31, 1887, 
art. 25. 

s The contemporary history of this clause shows, I think, that it was intended 
merely to prevent irregular condemnation of prizes by other than established 
courts, as had previously been the practice of the French nation. In the instruc- 
tions issued to the American commissioners by the Secretary of State occur 
the following paragraphs which make it clear that such was their purpose. In 
paragraph 22 it is said: 

"Prizes ought to be conducted to the country to which the captors belong, 
unless the two parties are engaged in hostilities against a common enemy. But 
in this case the established courts for prize causes in the country to which the 
prizes are conducted should alone take cognizance of them." Annals of Congress, 
6th Congress, 1799-1801. Col. 1118. 

In paragraph 27 of his instructions, the Secretary said: 

" But a still greater evil remains, and more difficult to remedy — the improper 



504 THE AMEBICAN JOTTEWAL OF INTERNATIONAL LAW 

It thus appears both by the decisions of our courts and the practice 
of our Government that courts may be erected or designated by treaty 
with jurisdiction of cases previously cognizable by the courts of the 
United States. 

I conclude that the grant of the judicial power of the United 

institution of prize courts. Probably no provision can be explicitly made, other 
than that each party will take effectual care that the judgments and decrees in 
prize causes shall be given conformably to the rules of justice and equity, and the 
stipulations of the treaty, and without any unnecessary delay, by judges above all 
suspicion, and who have no manner of interest in the cause in dispute. It would 
be some check on the judges in prize causes if their reasons for condemning were 
required to be stated, with the other proceedings, in writing; and copies of the 
whole should, if demanded, be delivered to the commander or agent of the cap- 
tured vessel without the smallest delay, or, at furthest, within fifteen days after 
sentence pronounced, and sooner if practicable, and at the expense at the captors 
(in case of condemnation), not of the captured, who are otherwise sufficiently dis- 
tressed. 

" Prizes, as already observed, should be conducted into the ports of the party 
at war, or of an associate in the war, and there adjudicated by the regular tribu- 
nals. The French have conducted their prizes into neutral as well as belligerent 
ports ; and, when there was no consul to try and condemn, leaving there the prizes, 
they have carried the papers to a distant place to find a French tribunal; and 
there, in the absence of the captured party, procured sentences of condemnation, 
and sold the prizes. The same mode of obtaining condemnation has been uni- 
formly practiced when they carried their prizes into the ports of an associate in 
the present war. But, without waiting for the result of this farcical trial, it has 
been common to unlade and sell the cargoes as soon as they reached a port." 
Annals of Congress, 6th Congress, 1799-1801, Col. 1120. 

In the preliminary draft of the treaty which was submitted by the American 
commissioners the language of Article XXVIII, which subsequently became 
Article XXII of the treaty, was as follows : " It is further agreed that all prizes 
shall be conducted to a port of the party at war; and in all cases the established 
courts for prize causes in the country to which the prizes may be conducted shall 
alone take cognizance of them." Col. 1160. 

A careful search of available documents with regard to the negotiotion of this 
treaty has failed to show why the language was changed to read in Article XXII 
as follows : " It is further agreed that in all cases the established courts for prize 
causes of the country to which the prize shall be conducted shall alone take cog- 
nizance of them." I think, however, that it is fair to assume the reason for this 
change was an apparent admission by both parties that where there were allies 
engaged in war the prize might be conducted into the courts of either and the 
adjudication there had. It is probable that the words omitted were stricken out 
for the purpose of permitting the conduct of prizes to the courts of the ally, as 
well as of the captor, and that there was no intention to provide for the 
adjudication of prize cases in the courts of neutrals. 
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States to the national courts does not limit the power of the Federal 
Government to provide by treaty for the decision of any question 
of an international nature. Being not so limited the United States 
may by treaty provide for the adjudication of prize cases in any 
manner it may deem expedient, either in an international court of 
first instance or after a primary decision in its own courts. 9 

It may, perhaps, be thought a startling doctrine that the Federal 
Government may by treaty establish courts to exercise a portion of 
the jurisdiction vested by the Constitution in the national judiciary. 
But this power will necessarily be limited to cases involving ques- 
tions of an international nature, such as those now under discussion. 
In matters concerning only questions of municipal law there can be 
no such interference. 

Even if it were not abundantly upheld by authority, the power 
of the United States to provide by treaty for the judicial determina- 
tion of all cases of an international character could be upheld on 
the ground of necessity and from the nature of the thing. The 
people, in whom was vested all governmental power, committed to 
the legislative and executive authorities the great powers to declare 
war, make peace, and conclude treaties. The management of foreign 
relations was in general and unlimited terms committed into their 
hands. What could be more intimately connected with these func- 
tions or more necessary to their exercise than the power to provide 
for the judicial decision of questions likely to involve us in inter- 

» A suggestion has been made that questions which are ultimately to be decided 
by commissions or courts established by treaty are not judicial questions, and 
will not be taken cognizance of by courts of the United States; and that in the 
event of a provision for appeals from district courts or from the Supreme Court 
of the United States to the International Prize Court at The Hague, the courts 
of the United States will decline to take jurisdiction of prize cases in the first 
instance. It is not perceived that this argument has any substantial merit. As 
we have seen, the decision of such cases in so far as they involve the rights of 
foreign nations or individuals have never been final, but have always been subject 
to reversal by a temporary international court or commission. This has not 
hitherto interfered with the assumption of jurisdiction by the lower courts and 
no reason is perceived why it should do so in future. Furthermore, a mere pro- 
vision by treaty for the final solution of such questions in a regular permanent 
manner would in no wise change the essential nature of the questions involved; 
as they have been judicial heretofore, they will continue to be judicial hereafter. 
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national difficulties; and what more unlikely than an intention to 
limit powers necessary for the preservation of our national exist- 
ence, by any grant to a department of government destined to oper- 
ate exclusively upon the inhabitants of the United States or others 
who voluntarily bring themselves within its authority. It is a very 
reasonable assumption that our fathers intended the grant of judicial 
power to be exercised within the limits of the United States to be 
subject to the great and unlimited power of making treaties which 
was to regulate our relations with all the peoples of the earth. 

Thos. Raeburn White. 



